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Abstract

This paper analyzes the role of the International Crim-
inal Tribunal for the former Yugoslavia (ICTY) in shap-
ing historical narratives of the Serbian role in the Yugo-
slav Wars. It explores criticisms of the ICTY’s perceived

biases, its impact on conflict narratives, and concerns

about its legitimacy. The paper discusses the portrayal
of Serbian actions in the closing statements of Radovan

Karadzi¢ and Slobodan Milosevié, highlighting the invo-
cation of historical contexts such as World War I and 1.
1t concludes that while the ICTY has been instrumental
in addressing war crimes, it has also contributed to a

simplified portrayal of Serbs as aggressors, neglecting
the complexities of the conflict and the diverse experi-
ences of the Serbian population.
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The International Criminal Tribunal for the former Yugoslavia
(ICTY) has rightfully faced criticism regarding its perceived biases
and the politicization of its proceedings. Critics argue that the ICTY’s
justice delivery was influenced by political considerations rather than
solely based on evidence. One point of contention is the alleged failure
to prosecute NATO personnel for actions comparable to those for which
others were indicted, suggesting a double standard in the application
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of justice (Wilson Center [WC], 1999): Why, then have there been no
indictments of NATO’s May 7 attack on the city of Nis, where cluster
bombs fell on the market, killing fifteen people, and hitting also the city’s
main hospital? The use of cluster bombs by NATO and the Internation-
al Criminal Tribunal for the Former Yugoslavia’s (ICTY) approach to
these incidents, compared to similar actions by others, is particularly
highlighted. In his analysis, “Biased Justice: ‘Humanrightsism’ and the
International Criminal Tribunal for the Former Yugoslavia,” Robert M.
Hayden argues that the ICTY delivers a biased form of justice, where
prosecutorial decisions are based on the personal and national charac-
teristics of the accused rather than on evidence. The failure to prose-
cute NATO personnel for the use of cluster bombs is cited as a glaring
example of politicized justice, suggesting that the Tribunal serves as a
tool for Western countries, especially the United States, to pursue po-
litical goals in the Balkans.

Therefore, the critical question arises whether international tribu-
nals, such as the ICTY, genuinely contribute to peace or inadvertently
hinder conflict resolution efforts, by proposing an analytical framework
that examines their impact on conflict narratives, the attitudes and in-
centives of warring parties, and overall peace processes (Kersten 2016,
56). The establishment of the International Criminal Tribunal for the
former Yugoslavia (ICTY) can be analyzed as a multifaceted collabo-
ration among emerging international criminal law, human rights advo-
cacy, and international relations (Kerr 2004, 12-18). Nevertheless, the
intricacies of the interplay between diplomatic strategies and judicial
objectives during its inception and operational phases have led to scru-
tiny regarding the genuine motivations behind its establishment. The
employment of international legal principles for strategic purposes, such
as the identification of suspected war criminals, accentuates the intri-
cate interconnection between legal frameworks and political agendas.
This phenomenon, termed “strategic legalism,” occasionally resulted in
conflicts between the aspirations of achieving peace and administering
justice. Consequently, the endeavor to establish an international tribu-
nal did not unequivocally demonstrate the harmonization of these goals.
Instead, it highlighted the inherent challenges in reconciling the pursuit
of justice with the diplomatic imperatives of peace within the realm of
international diplomacy (Bosco 2014, 33). Doubts about the legality of
the International Criminal Tribunal for the former Yugoslavia (ICTY)
and the Special Tribunal for Lebanon (STL) have been raised. Moreover,

418



Jovana Pavlovi¢c THE ROLE OF WAR TRIBUNALS IN SHAPING SERBIAN...

assessing the legitimacy of these tribunals is even a more challenging
endeavor (Schmitt 2004, 27). Concerns have primarily been raised about
the legitimacy of the ICTY and the STL, in contrast, for an instance, to
the International Criminal Court (ICC) and other international criminal
courts, which have not faced similar scrutiny (Franck 1990, 11).

Furthermore, the case of Slobodan Praljak and the involvement
of the Croatian government in Bosnia-Herzegovina highlight the com-
plexity of the ICTY’s work and its impact on the region. The investiga-
tion into Croatian support of the Bosnian Croats and the resulting focus
on Croatian involvement, as opposed to Serbian involvement, has been
a source of contention. The Croatian government’s efforts to sway the
court and clear its historical record, as well as the division of investi-
gative teams on an ethnic basis, have contributed to perceptions of bias
and inequality in the Tribunal’s proceedings.

The International Criminal Tribunal for the former Yugoslavia
(ICTY) significantly contributed to redefining the historical understand-
ing of the conflict in the former Yugoslavia by establishing legal prec-
edents in the prosecution of war crimes and crimes against humanity
(Bassiouni 2005, 12). Concerns have been raised about a perceived an-
ti-Serb bias, with allegations that the ICTY disproportionately targeted
Serbian individuals for prosecution while being more lenient towards
individuals from other ethnic groups. This has led to fears of reinforc-
ing stereotypes and contributing to a sense of collective guilt among the
Serbian population (E International Relations [EIR], 2012).

On the other hand, strong arguments are presented by Karadzi¢
in his closing statement (Unified Court Records [UCR], 2016) aiming
at redefining the narrative of the conflict, portraying the actions of the
Serbs as defensive and justified, while also questioning the legal and
evidentiary foundation of the case brought against him by the prose-
cution (Case No. 1t-95-5/18-T). The actions of the SDS and the Serbian
people are delineated as a legitimate endeavor for self-defense and the
preservation of fundamental rights, accentuating the sacrifices made by
the Serbian people and their efforts to achieve compromises and uphold
minority rights during the conflict (UCR 2016). The victimization of
the Serbian people, both historically and during the conflict in the for-
mer Yugoslavia, is emphasized, with the claim that never have so many
direct perpetrators of crimes against Serbs, murderers, been set free
(Closing Argument, Day 1). This portrayal could be interpreted as an
attempt to shift the narrative from Serb aggression to Serb victimhood.
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The conflict is described as a war that was imposed on us (Closing Ar-
gument, Day 1), strongly suggesting that the Serbs were not the aggres-
sors but rather were forced into the conflict. This contradicts the widely
accepted view that Serb forces were responsible for significant aggres-
sion during the Yugoslav Wars.

Before the International Criminal Tribunal for the former Yugo-
slavia (ICTY), the accuracy of the simultaneous translation provided to
the Trial Chamber is contended by Karadzi¢, emphasizing that it under-
mines the veracity of the official English transcript and the judges’ un-
derstanding of his statements. The prosecution’s reliance on exaggerated
claims and circumstantial evidence is also rightfully challenged, assert-
ing that the case against him is constructed on flimsy allusions rather
than concrete evidence: There are so many falsified facts, so many bas-
tardizations of complete sentences that have been illegitimately edited
(Closing Argument, Day 1).

The actions of the Serbian Democratic Party (SDS) and the Serbi-
an people during the conflict are defended as a struggle for fundamental
rights and self-defense, rather than aggression, highlighting the dedi-
cation and self-sacrifice of the SDS. These actions are characterized as
a legitimate endeavor for the preservation of fundamental rights and
self-defense. The dedication and self-sacrifice of the SDS are lauded,
noting that the party’s ranks were comprised of esteemed members of
Serbian society, including university professors, jurists, academicians,
writers, and doctors, thereby rendering it the most exemplary and self-
less entity among the Serbian populace.

The response of the Serbian people to the conflict is underscored,
observing that one and a half million Serbs participated in referenda
that endorsed the SDS’s principles, and that they committed their sole
offspring to endure the harsh conditions of the trenches to safeguard
their domiciles and families for a duration of three and a half years. The
prosecution’s capacity to elucidate his motives and those of his associ-
ates, as well as the collective intentions of the entire Serbian communi-
ty in Bosnia-Herzegovina, which encompasses one and a half million
individuals, is also successfully challenged. It is further contended that
the Serbian people did not harbor ambitions to annex the villages and
territories of other ethnic groups or to impose their will upon them. The
claim by the prosecution that the Serbs aimed to establish an ethnically
pure Republika Srpska on Bosnia-Herzegovina’s territory is disputed
further elaborating on this claim by arguing that the Serbs had already
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had a majority in 60% of the territory of Bosnia-Herzegovina and that
Serbian property ownership in Bosnia-Herzegovina amounted to about
64%. It is argued that the Serbs were open to protecting minorities and
had suggested the formation of homogenous territories to prevent con-
flict. This point is illustrated by referencing the settlement of Bosanski
Kobas in Srbac, where, prior to the onset of the war, an agreement was
reached to name a school after MeSa Selimovi¢ (1910-1982), a distin-
guished Serbian writer of Serbian ethnicity and Muslim faith, showcas-
ing an inclination towards flexibility and compromise.

Karadzi¢ (UCR 2016) addresses the historical context of the ter-
ritories in question, emphasizing that these areas had belonged to the
Serbs even before World War 11: The record is replete with evidence
that these territories had belonged to us even before the war; that we
had a far greater territory before WWII, but that we had that territory
before this war. He also refers to the genocide against the Serbs in Bos-
nia-Herzegovina and Croatia during World War 11, suggesting that the
memory of this genocide influenced the actions and fears of the Serbian
people in the 1990s (Yet there is not one single family that does not have
among its living members either witnesses or descendants of those who
were killed in the genocide that took place during WWII). This refer-
ence to World War II serves as a backdrop to his argument that the Ser-
bian people were motivated by a desire to protect what they already had,
rather than to conquer new territories. But, even further, the creation of
Yugoslavia after World War [ is discussed, mentioning that Yugoslavia
came into existence with Serbia’s along with its Allies’ victory in WWI
and how the Croats, who were on the defeated side, sought to enter a
joint state with the Serbs and Slovenes. The consequences of King Al-
eksandar’s decision to form Yugoslavia are reflected upon, with the be-
lief that it led to the loss of @ million and a half lives among the Serbs
during WWII. Additionally, the fears of the Serbs regarding a possible
resurgence of genocide are emphasized, with an argument made for the
acknowledgment of historical trauma (p. 94666 the overall numbering
of the pages in the case file IT-95-5/18-T): Had there been no genocide
against the Serbs in Bosnia-Herzegovina and Croatia fifty years ago...
then Karadzi¢ as well as others could defend themselves. Therefore, the
conviction of Karadzi¢ was also a conviction of the historical perspective
in his testimony — the same one that clearly pointed to Serbian suffer-
ing in the First and Second World Wars as a preparation and, ultimately,
one of the possible causes of the wars in the 1990s.
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The Joint Criminal Enterprise (JCE) concept is critiqued as a crude
construct used to unjustly implicate the entire Serbian nation, with a
specific rejection of responsibility for the Srebrenica massacre (I never
defended myself by blaming others, and [ never blamed anyone for Sre-
brenica because I don’t know what took place there, Closing Argument,
Day 1).! The challenge is posed to the prosecution to provide evidence
of individual guilt outside the context of a JCE, with the assertion that
there would have been no indictment without such a construct, deemed
unconvincing and dishonest. Namely, Karadzi¢ challenges the prosecu-
tion to provide evidence of his individual guilt outside the context of a
JCE, stating (page 94661): There would have been no indictment without
such a crude construct, unconvincing and dishonest as it is; If you don’t
believe this, then order the Prosecution to cobble together an indictment
against me that would stand outside the context of a JCE. The legitima-
cy of Bosnia’s move towards independence is questioned, suggesting it
was unprepared for the transition, and it is argued that the Serbs had
agreed to remain in an independent Bosnia under specific conditions.

The interpretation of statements by the prosecution is criticized,
with examples provided of misrepresentation and the argument that the
evidence presented relies heavily on indirect sources such as telephone
conversations and testimony from the Tribunal’s employees, rather than
direct evidence. The emphasis is placed on the democratic process with-
in the SDS and the Republika Srpska, arguing that decisions were made
through discussions and compromises, countering allegations of auto-
cratic or unilateral actions.

Similarly, during the trial of Slobodan Milo$evi¢ (IT-02-51), the
celebration of the 600th anniversary of the Battle of Kosovo was ac-
knowledged during 12 February 2002 hearing. This historical event

! There should be noted that in a letter dated 14 January 2016 (UCR 2016), addressed to the Am-
bassador of Bosnia and Herzegovina in The Hague, Radovan Karadzic seeks assistance from
the Bosnian government for his defense at the International Criminal Tribunal for the former
Yugoslavia (ICTY). The request specifically targets information that refutes the testimony of
Sre¢ko Acimovi¢, who claimed in the ICTY trial of Popovi¢ et al. that he had no role in the ex-
ecution of prisoners following the fall of Srebrenica. The letter points out that Acimovi¢ faced
an indictment by the Court of Bosnia and Herzegovina on 31 December 2015 for his alleged
participation in the execution of prisoners post the fall of Srebrenica. This development raises
doubts in Karadzic’s mind about the veracity of Acimovi¢’s testimony, which was used as evi-
dence in Karadzic’s trial. The concern is that the Trial Chamber in his case might be relying on
inaccurate evidence. To address this issue, assistance is sought from the Bosnian government
to provide information that could shed light on the matter and aid in the pursuit of truth in his
case. Contact details of Karadzic’s legal advisor, Peter Robinson, are provided for any further
correspondence regarding the request.
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was celebrated in a manner that highlighted its enduring significance.
According to documents (UCR 2002) the prosecution noted that Mi-
losevi¢’s 28 June 1989 speech was powerful and skillful,? reflecting on
the Serbs’ historical role and portraying them in a positive light. The
judges did not delve into the details of why the battle was celebrated in
such a way, but the recognition of this event in the trial underscores its
importance in understanding the broader historical context MiloSevi¢
invoked during his leadership.

In his defense according to official documents (UCR 2002), the
historical context of World War I (WWI) and World War I (WWII) was
frequently invoked by Slobodan Milosevi¢ to contextualize the situation
in Kosovo and the wider Yugoslav conflicts. The argument was made
that the Serbs have historically been victims of aggression, with refer-
ence to the suffering endured by the Serb population during both world
wars (12 February 2002, page 17): Serbs... had been the valiant victors
in World War I, the chief architects of the new Yugoslavia, the valiant
victims of World War 11, those who had won in law — in war but lost in
peace and all or very many Serbs were willing to complain about Koso-
vo. The role of Yugoslav partisans was also highlighted by Milosevig,
who stated that our ancestors fought bravely against fascism in WWII,
to underscore the anti-fascist tradition of the Serbs and to draw paral-
lels between their historical resistance and the contemporary conflict.

Historical changes in borders and territories resulting from the
world wars were utilized to support territorial claims, with the asser-
tion that Serbs have historical rights to certain territories based on their
sacrifices during the world wars. A moral equivalence was attempted
to be drawn by Milosevi¢ between the actions of Serbian forces in the
Yugoslav conflicts and those of Allied forces in WWII, suggesting that
“just as the Allies were justified in using force to defeat fascism, so were
the Serbs in combating separatism and terrorism”. In his defense (UCR
2002), a narrative was presented by Slobodan Milosevi¢ suggesting
that the breakup of Yugoslavia and the subsequent conflicts were part
of a broader conspiracy orchestrated by Western powers, described as a
neo-Nazi idea. It was claimed that these powers sought to replot the map

2 Comrades at this place at this place in the heart of Serbia on the Field of Kosovo Kosovo Field
six centuries ago a full 600 years ago one of the greatest battles of that time took place. The
Kosovo heroism for six centuries has inspired our creativity has fed our pride and does not al-
low us to forget that we were once a large army a proud army a rare army who in its loss was
not vanquished. Six centuries later - today - we are once again fighting battles and faced with
battles. They are not armed battles although such battles are not excluded either.
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of the Balkans and create a greater Albania. The argument was made
that the prosecution’s mention of Nuremberg was not symbolic but rather
an attempt to reverse the roles of victim and aggressor, portraying the
Serbs, who were claimed to be the victims of aggression, as the culprits.
During the 14 February 2002 hearing it was stated (page 267): So that
is what I would call the neo-Nazi idea according to which Yugoslavia
was broken up and in which the map of the Balkans was replotted, and
a greater Albania is behind it all. Further in the document (UCR 2002)
asserted was: They are not satisfied with the crime committed over Yu-
goslavia and the settling of accounts with Serbia because of their defeat
in both world wars. They want to proclaim us the culprits, who were the
victims of their aggression, and me, with the help of this Tribunal, to
bring me before Nuremberg to reverse the roles. The prosecution’s use
of photographs as evidence was criticized, with questions raised about
what they were trying to prove by showing images of police restoring
order during rallies or of funerals attended by large crowds.® The argu-
ment was made that these images did not demonstrate any wrongdoing
on the part of the Serbian forces.

The data from the original documents clearly testify the I[CTY
attempt to give a specific perspective on historical narratives regarding
the Serbian people’s role in the Yugoslav Wars. But, taking into the ac-
count Western perspective of the conflict (Orentlicher 2008, 40): 7o the
extent that in the view of many Serbian supporters of the ICTY, one of
the Tribunal’s most important functions is to advance public acknowl-
edgment and condemnation of Milosevic'-era crimes, the Tribunal’s
greatest challenges are presented by those sectors of Serbian socie-
ty that still need to be convinced, we may conclude that prosecutor’s
main arguments is that the ICTY has played significant role in Serbia
by bringing war crimes to light, holding perpetrators accountable, and
challenging narratives that deny or justify atrocities. In Western per-
spective, the tribunal’s work has contributed to a greater awareness of
the crimes committed during the Yugoslav Wars and has set important
legal precedents for international criminal justice.

Original documents analysis clearly shows that the primary fo-
cus of the ICTY was on crimes committed during the Yugoslav Wars

* Similar suggestion regarding questioning the overall expertise of those involved in Tribunal
could be found in transcript from a hearing in the trial of Slobodan Milosevi¢ (UCR 2003) dated
14 March 2003. In this session, Dr. Davor Strinovic, a forensic expert, provides testimony about
his involvement in the exhumation and identification of bodies in Croatia during the conflict in
the former Yugoslavia.

424



Jovana Pavlovi¢c THE ROLE OF WAR TRIBUNALS IN SHAPING SERBIAN...

in the 1990s, and references to earlier historical events were generally
not central to the judgments. Therefore, it worth noting that the ICTY
failed to fully reinterpret Serbian history in a way that acknowledges
the complexity of the conflict and the diversity of experiences within
the Serbian population. The data from the testimonies above clearly
demonstrate that ICTY focus on high-profile Serbian leaders and the
emphasis on ethnic-based crimes may have contributed to a one-di-
mensional portrayal of Serbs as aggressors, overlooking the nuances of
the political and social context, as well as the suffering experienced by
Serbs themselves during the wars. The verdicts against MiloSevi¢ and
Karadzi¢ are pivotal in interpreting Serbian history, as they represent
legal judgments on the actions of key figures in the Serbian political
and military leadership. These verdicts have had a profound impact on
public perceptions, both within Serbia and internationally, and have in-
fluenced the way not just the Yugoslav wars, but also WWI and WWII
are remembered and understood. However, they also raise questions
about collective guilt, individual responsibility, and the limits of legal
proceedings in capturing the full scope of historical events. Therefore,
historians and political scientists are obliged to examine the historical
context of the Balkans, the rise of nationalism, and the disintegration of
Yugoslavia, all of which contribute to a more comprehensive historical
narrative than the one proposed by ICTY.
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n-p EBana Iasnosny, Pecniy6anka Cep6us

benepao

POJIb BOEHHBIX TPUBYHAJIOB B ®OPMUPOBAHUMA
CEPBCKUX UICTOPUYECKUX HAPPATUBOB
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AHHOTAIIUSA

Medsicoynapoouwiii yeonosHulil mpudyHan ons dvléuetll
FOzocnasuu (MY THIO) noogepecs kpumuxe 3a 60cnpu-
HUMaembvle npeds3Amocmu U NOAUMU3AYUIO, OCOOEHHO
6 omHouieHuu e2o oobpauerus ¢ nepconanrom HATO u
ucnov3osanuem Kaccemuuvix 6omo. Kpumuxu ymeep-
arcoarom, umo cyoebroe pewenue MYTHIO 6vi10 noo
GAUAHUCM NOTUMULECKUX COOOPAdNCEHUN, A He UCKIIO-
YUMENbHO HA OCHOBE D0KA3amenbeme. Yupeoicoenue
MYTBFO modicHo ananuzupogams Kak MHO20ACNEKN-
HOe COMPYOHUYECNBO MeAHCOY PA3BUBATOUWUMCS MEHC-
OYHAPOOHBIM Y20I08HBIM NPABOM, 3AWUMOU NPAG Ue-
J06eKA U MeHCOYHAPOOHbIMU omHoweHusmu. OOHaKo
CAOACHOCTNU B3AUMOOCUCMBUSL MEHCOY OUNIoMamuye-
CKUMU CIMpame2usimu U CyO0eOHbIMU YeaaMU NPUBEU K
KPUMUYECKOMY AHATU3ZY NOOTUHHBIX MOTNUBOS €20 VU-
pedicoenust. Buliu 8bIcKA3aHbL ONACEHUS OTMHOCUMENbHO
necumumuocmu MYTBIO u Cneyuanvrhozo mpudynana
05 Jlusana, commenust @ ux 3aKOHHOCMU U CIONCHOCTIU
6 oyenke ux arecumumnocmu. [earo Cnobodana Ilpans-
Ka u ywacmue npagumenvcmea Xopsamuu 6 bocuuu
u I'epyeco6ure noouepruearom ciodcHocms padbomovl
MYTBIO u ezo enusanue na pecuon. MY THIO 3nauu-
MeabHO CNOCOOCMBOBAN NEPEOCMBICTICHUIO UCTNOpUYe-
CKO20 NoHuManus Kougauxma 6 ovisuieti FOeocnasuu,
VCMAano8Us opuoudecKie npeyeoeHmyl 8 npeciedosa-
HUU 60CHHBIX NPECTYNIIeHULL U NPeCYNIeHUtl NPOmue
yenoseynocmu. OOHAKO ObLIU BbICKA3AHBL ONACEHUS NO
0600V BOCNPUHUMAECMOU AHMUCEPOCKOU NPEOB3amo-
cmu, ¢ obsunenusmu 6 mom, umo MY TBFO necopas-
MEPHO npeciedo8a cepOCKUX auy, 6 mo epems Kax K
JUYAM U3 OPY2UX IMHULECKUX 2PYNI OMHOCULCS Dojee
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Ms2K0. DMo npugeno K Onacenusm YCuieHus cmepeo-
MUN0B U CROCOOCMBOBANUIO YYECMEY KOINEKIMUBHOU B~
Hbl cpedu cepbckozo Hacenenust. [eticmeus Cepockoil
demoxpamuuecxou napmuu (C/I1) u cepbcroeo napo-
0a 80 8peMsi KOHMDIUKMA 3auUaromcs Kaxk bopvoa 3a
OCHOBHBIE NPABA U CAMO0DOPOHY, a He azpeccus. Mcmo-
puueckuti konmexcm Ilepgoti u Bmopou Mupoewix 8otiH
yacmo ucnonvsyemces Cnobooarnom Munowesuuem ons
Konmexcmyaausayuu cumyayuu 6 Kocogo u bonee wiu-
POKUX 1020caasckux Kougaukmax. Cmamvs 3aK104a-
em, yumo, xomss MYTBFO cviepan 3Hauumensuyto poio
6 Cepbuu, oceewjas 60eHHble NPECMYNIeHUs U npuee-
Kasl 6UHOBHBIX K OMBEMCIMBEHHOCMU, OH MAKce CNo-
c0OCmMB06AL OOHOMEPHOMY U300PAICEHUIO CePOO8 KAK
azpeccopos, He yuumuleas CA0NCHOCMU KOHPAUKMA U
PAasHoobpasue onvima GHympu cepocKo2o Hacelenus.

Kunrouessble cioBa: MY THIO, ococrasckue goiinnt, Pa-
odosan Kapaooicuy, Crobooan Munowesuu, ucmopuue-
CKUe Happamuebl.
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